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CORRECTED MEMORANDUM OPI NI ON
Fl NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The United States of Anerica (the governnent) sued for an order
denying Jerry L. Sunpter (M. Sunpter) and Santina M Sunpter (Ms. Sunpter)
t hei r bankruptcy di scharge or, alternatively, for an order determ ni ng t hat
their debt to the Internal Revenue Service (IRS) is excepted fromthe

di scharge. The fol |l ow ng constitute ny findi ngs of fact and concl usi ons of



| aw pursuant to Bankruptcy Rule 7052.

Statenent of the Case

On Septenber 27, 1989, the Sunpters filed their voluntary
petitionfor relief under chapter 7 of the Bankruptcy Code. They schedul ed
a debt tothe IRSinthe total anount of $251, 255. 68 for unpaid i ncone
t axes, interest and penalties for the years 1981, 1982, 1984 and 1985. On
Decenber 26, 1989, the governnent fil ed a four-count conpl ai nt agai nst t he
Sunpters. In Count I, the governnent all eged that the Sunpters shoul d be
deni ed a di scharge pursuant to 8727(a) (4)?! because of nurnerous fal se oat hs
on t heir bankruptcy schedul es and statenent of financial affairs. Count
I112request ed deni al of di scharge because the Sunpters allegedly failedto
satisfactorily explainthe |l oss of assets or deficiency of assets to neet
their liabilities. 8727(a)(5). Count IVallegedthat the debt duethe IRS
i s not di schargeabl e because the Sunpters had willfully attenpted to evade
or defeat the tax. 8523(a)(1)(C. On Decenber 6, 1990, the Court granted
t he governnent' s noti on for summary j udgnent as agai nst M. Sunpter only on
t he 8523 count.® Because t he governnent t hereby received all therelief

that it sought with respect to M. Sunpter, the various 8727 counts agai nst

lUnl ess otherwi se noted, all statutory references are to the
Bankruptcy Code, 11 U.S.C. 8101 et seq.

2Count Il of the conplaint, alleging a violation of 8727(a)(2),
was di sm ssed on Decenber 6, 1990, pursuant to the Sunpters' notion
for summary judgnent.

3This notion was deni ed as agai nst Ms. Sunpter.
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hi mwere not tried.* The trial of this action thus involved only the

al | egati ons made against Ms. Sunpter.

“The governnment reserved the right to proceed agai nst M.
Sunpter on the renmai ning counts, however, should the Court's entry of
summary judgnent be reversed on appeal.
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Preli m nary Concl usions of Law

1. The Court has jurisdictionover this adversary proceedi ng
pursuant to 28 U.S.C. §1334.
2. This is a core proceeding. 28 U S.C. 8157(b)(2)(1), (J)
3. The governnent has t he burden of proving the el enents of the
di f f erent causes of action pled. Bankruptcy Rul e 4005 (8727 counts); Grogan

v. Garner, US. __, 111 S. Ct. 654, 112 L.Ed.2d 755 (1991) (8523

count).

St andard of Proof on the 8727 Counts

I n G ogan, supra, the Suprene Court hel d that a party seeking an
exception to the bankruptcy di scharge of the debtor nust establishthe
el ements for such an excepti on by a preponderance of the evidence. Wth
respect to an objectiontothe general di scharge under 8727, however, there
remains asplit of authority anong the courts as to whether the appropriate
standard i s a preponder ance of t he evi dence or the higher standard of cl ear

and convi nci ng evi dence. Conpare Farners Co-op Assoc. v. Strunk, 671 F. 2d

391 (10th Cir. 1982); Inre Shults, 28 B.R 395, 10B.C. D. 405 (9th Cir.

B.A. P. 1983); Inre Stowell, 113 B.R 322 (Bankr. WD. Tex. 1990); lnre

Weber, 99 B.R 1001, 19 B.C.D. 205 (Bankr. D. Utah 1989); Inre Parker, 85

B.R 384, 17 B.C.D. 570 (Bankr. E.D. Va. 1988), aff'd, 879 F. 2d 863 (1989);

Inre Clausen, 44 B.R 41, 45, 12 B.C. D. 584 (Bankr. D. M nn. 1984); Inre

LaBonte, 13 B.R 887, 5 C. B.C.2d 181, 188 (Bankr. D. Kan. 1981)

(preponderance of the evidence); withlnre Bogstad, 779 F.2d 370 (7th Gr.




1985); First Federated Lifelns. Co. v. Martin, 698 F.2d 883 (7th Cir.

1983); Camacho v. Martin, 88 B.R 319 (D. Colo. 1988); Inre Overnyer, 121

B.R 272 (Bankr. S.D. N. Y. 1990); Inre Mayo, 94 B.R 315, 18 B. C. D. 931,

20 C. B.C. 2d 641 (Bankr. D. Vt. 1988); Inre Booth, 70 B.R 391 (Bankr. D.

Colo. 1987); Inre Lineberry, 55 B.R 510 (Bankr. WD. Ky. 1985); lnre

Cohen, 47 B.R 871, 874, 12 B.C.D. 1210 (Bankr. S.D. Fla. 1985) (cl ear and
convi nci ng evidence). The |l ogi cal questionis whether therational e of
G ogan shoul d be extended to 8727(a) proceedi ngs. For the reasons di scussed
below, I think that it shoul d.

I n holding that 8523(a) actions should be tried under the
pr eponder ance st andard, the Supremne Court relied on several theories, each
of which would call for the sanme conclusioninthe context of §727(a).
First, the Court noted that neither 8523 nor its | egislative history
specified the appropriate evidentiary standard. The Court characteri zed
this "silence" as being "inconsistent withthe viewthat Congress i ntended
torequire a special, heightened standard of proof."” 112 L. Ed. 2d at 764.
As wi th 8523(a), the Bankruptcy Code itsel f contains no provision regardi ng
t he appropri ate standard of proof in connectionwth deni al of a general
di scharge under 8727(a). Applying the Suprene Court's rational ein@ogan,
this statutory sil ence suggests that a preponderance st andard shoul d govern
8§727(a) acti ons.

In contrast to 8523(a), however, the |egislative history

pertaining to 8727(a) is not silent. The House and Senate Reports



acconpanying 8727(a) state as foll ows:

The fourth ground for denial of discharge is the
conmi ssi on of a bankruptcy crine, t hough the standard
of proof is preponderance of the evidence rather than
pr oof beyond a reasonabl e doubt. These crines i ncl ude
t he maki ng of a fal se oath or account, the use or
presentation of afalseclaim the giving or receiving
of money for acting or forbearing to act, and the
wi t hhol di ng froman officer of the estate entitledto
possessi on of books and records relating to the
debtor's financial affairs.

H. R. Rep. No. 595, 95th Cong., 1lst Sess. 384-85 (1977); S. Rep. No. 989,
95t h Cong., 2d Sess. 98-99 (1978) (enphasi s added). Gogan cited a portion
of the foregoi ng passage i n support of its observation that "Congress chose
t he preponderance standard to govern determ nations under 11 U.S.C.
§724(a)(4)." 112 L.Ed.2d at 766.

G ven the fact that the conduct described in 8727(a)(4)

constitutes acrine, seelL. King, 4Collier on Bankruptcy, 1727.04[1] (15th

ed. 1990), this passage fromthe | egi sl ative history was presunabl y desi gned
to renove any doubt withregardto the applicabl e standard of proof ina
8§727(a) (4) proceeding. Sincethelower preponderance standardis to be
appl i ed even where crimnal conduct is alleged, it islogical toassumne that
Congr ess di d not contenpl ate a hi gher standard i n cases i nvol vi ng ot her
ki nds of conduct enunerated under 8727(a) which may not be defined as
crim nal under federal or state | aw, and whi ch in any event are no nore
unsavory t han t he conduct describedin 8727(a)(4). Thus, thelegislative

hi st ory supports the concl usi on t hat a preponder ance st andard appl i es under



§727(a). Cf. In re Cook, 126 B.R 261, 265 (Bankr. E.D. Tex. 1991).

A second ground advanced by G ogan i s that theright to di scharge
of a particul ar debt chal | enged under 8523(a) i s not "sufficient torequire
a hei ght ened standard of proof." 112 L. Ed. 2d at 764. Al t hough deni al of
a general discharge under 8727(a) woul d of t en have a nuch great er econom ¢
i npact on the debtor than woul d t he granti ng of an exception to di scharge

under 8523(a), G ogan gi ves no hint that such adistinctionis significant.

| ndeed, Gogan reliedonUnited States v. Kras, 409 U. S. 434 (1973), which
hel d that aright to obtain ageneral discharge of debts in bankruptcy did
not constitute a "fundanental interest.” 1d. at 445. WMoreover, the right
to di scharge of all debts and the right to di scharge of a particul ar debt
are qualitatively indistinguishable; actions under 8523(a) and 8727(a) are
essentially nonetary innature, and there i s accordingly no principl ed basis
for requiring an el evated standard of proof where deni al of a general

di scharge is sought. Seelnre Watkins, 90 B.R 848, 856, 18 B.C. D. 311,

19 C.B.C. 2d 678 (Bankr. E.D. Mch. 1988) (suggesting that the preponderance
st andard shoul d general | y govern where t he def endant' s "economc rights,"”

rather than his "liberty rights," are at stake); see al so I n re Bidl of sky,

57 B.R. 883, 893 (Bankr. E.D. M ch. 1985) (inplicitly assum ng that the
di stinction between denying a di scharge and granting an exception to
di scharge is irrel evant for purposes of determ ning the appropriate
evidentiary standard).

The Court in Grogan al so observed that



Congress evidently concluded that the creditors

interestsinrecovering full paynent of debts inthese

categories [i.e., those enunerated under 8523(a)]

out wei ghed the debtors' interest inaconplete fresh

start. We think it unlikely that Congress, in

fashi oni ng t he standard of proof that governs the

applicability of these provisions, woul d have favor ed

the interest ingiving perpetrators of fraud a fresh

start over the interest in protecting victins of

fraud.

112 L. Ed. 2d at 765. Thi s skeptici smregardi ng Congress' ent husi asmf or
granting a fresh start to di shonest debtors woul d of course be equally
applicableinthe context of 8§727(a).> . Gook, 126 B. R at 266 (opi ni ng
t hat Grogan' s reasoni ng "may be even nore appropriate inthe context of
8§727" because "the majority of 8727 causes of action deal wi th uphol ding the
integrity of the bankruptcy process rather than serving as a protective
device for wonged creditors").

Using the "holistic" approach of statutory interpretation, G ogan
al so reasoned that, "[b] ecause it seens cl ear t hat a preponderance of the
evidence i s sufficient to establishthe nondi schargeability of sone of the
t ypes of cl ai ns covered by 8523(a) [footnote omitted], it isfair toinfer
t hat Congress i ntended t he ordi nary preponderance standard to governthe

applicability of all the di scharge exceptions.” 112 L. Ed.2d at 765. As

previously noted, actions under 8727(a)(4) are to be tried under the

SAl t hough not all of the grounds for denial of discharge under
8§727(a) necessarily involve inherently "wrongful"” conduct, see infra
n. 6, the sanme is true of 8523(a). See 11 U.S.C 8523(a)(1)(A,
(3)(A), (5), (7)., (8) and (10).



pr eponder ance st andard. Moreover, 8727(a) i ncludes vari ous ki nds of conduct
whi ch are not inthe nature of fraud, ®and t hus woul d not appear tojustify
a nore stringent evidentiary standard. The sane rule of statutory
construction utilized in Gogan would therefore suggest that the
preponderance standard should |i kewi se apply to all paragraphs under
8§727(a).

I n further support of its holding, the Court i nGogan noted that
Congress "has chosen the preponderance standard when it has created
substantive causes of action for fraud." |d. at 766. The Court cited
Congress' | ongstandi ng policy favoring a broad range of exceptions to
di scharge based on the debtor's fraud. 1d. at 767. Once again, this
consi der ati on suggests that the wongful conduct enunerat ed under 8727(a)
need only be proven by a preponderance of the evidence.

For these reasons, | believe that the rational e of G ogan applies
with equal forcein 8727(a) actions, and concl ude t hat the standard of proof
by whi ch t he gover nment nust establish the el enents of its cause of action
under 8727(a) is by afair preponderance of the evidence. See Cook, 126

B.R at 265; Inre Davis, 124 B. R 831, 835 (Bankr. D. Kan. 1991); Inre

&ol dstein, 123 B.R 514, 522 n. 15 (Bankr. E.D. Pa. 1991).

Count | Section 727(a)(4)

Section 727(a)(4)(A) statesin pertinent part that "[t]he court

shal | grant the debtor a di scharge, unl ess--(4) the debtor know ngly and

sSee 11 U.S.C. §727(a)(1), (8), (9) and (10).
9



fraudulently, inor inconnectionwththe case--(A) made a fal se oath or
account." Aparty objectingto discharge under 8727(a)(4) "nmust establish
t hat t he debt or knowi ngly nade a f al se stat enent under oath with the i ntent
to defraud his creditors regarding amatter material tothe adm ni stration

of his estate.” Inre Hussan, 56 B.R 288, 290, 14 B. C.D. 45 (Bankr. E. D.

M ch. 1985).
I n order to prove fraudul ent intent, a nunber of cases have
stated that the objecting party need only showthat the debtor acted with

reckl ess disregard for thetruth of the statenent in question. Inre Tully,

818 F. 2d 106, 112 (1st Cr. 1987); Inre Martin, 124 B. R. 542, 547 ( Bankr.
N.D. Ind. 1991); Inre Just, 97 B.R 98, 100 (Bankr. MD. Fla. 1989); Inre
Di as, 95 B.R 419, 424-25 (Bankr. N.D. Tex. 1988) (collecting cases);lnre
Di odati, 9 B.R 804, 808 (Bankr. D. Mass. 1981). Reckl essness has been
associ atedwith bad or evil intentions in non-bankruptcy contexts as well.

See, e.g., NewYork Times v. Sullivan, 376 U S. 254, 279-80 (A defamatory

statenent "made wit h reckl ess di sregard of whether it was fal se or not"

constitutes "actual malice"); Frank Irey, Jr., Inc. v. GSHRC 519 F. 2d 1200,

1207 (3d Gr. 1974), aff'd sub nom Atl as Roofing Co. v. OSHRC, 430 U. S. 442

(1971) ("W IIful ness connotes defiance or such reckl ess di sregard of
consequences as to be equi val ent to a know ng, consci ous, and del i berate
flaunting of the [Occupational Safety and Health] Act.")

The probl emwi t h equati ng reckl essness wi th fraudul ent i ntent,

however, is that it can cause one to |ose sight of the fact that

10



reckl essness is essentially a species of negligence, see Mansbach v.

Prescott, Ball & Turben, 598 F. 2d 1017, 1025 (6th Cir. 1979) (defining

reckl essness as "hi ghl y unreasonabl e conduct which is an extrene departure

fromthe standards of ordinary care"); Lnre Wol ner, 109 B. R 250, 253 n. 5

(Bankr. E.D. M ch. 1990), and t hus does not necessarily i nply fraudul ent
intent or, for that matter, any ot her kind of nens rea on the part of the

actor. Cf. Wheeler v. Laudani, 783 F. 2d 610, 615 (6th Cir. 1986) ("Mere

reckless disregardfor thetruthor falsity of the statenment, which can
support a libel verdict, is not . . . willful and malicious . . . .").
| ndeed, a debtor does not necessarily act with fraudul ent intent

even i f heknow ngly nmakes a fal se oath, and 8727(a)(4) (A), by requiring
bot h knowl edge and the i ntent to defraud, inplicitly acknow edges that fact.
It woul d certainly be anonmal ous to hol d that a findi ng of reckl ess di sregard
on the part of a debtor for the accuracy of her schedul es obvi at es t he need
to establish fraudul ent intent, even t hough t he Code permts no such "short
cut” withrespect to a debtor who si gns schedul es contai ning infornmation
whi ch she knows to be false. | therefore disagree with those cases
suggesting that reckless disregard is equivalent to fraudul ent intent.
On the other hand, a finding that a debtor acted with

fraudul ent intent logically inplies afindingthat the debtor knewthe
statenment in question was fal se when she made it. The cited cases therefore
support the proposition that reckl ess disregard as to the truth of a

statenent is tantamount to know edge of its falsity for purposes of

11



8§727(a)(4)(A), and to that extent | concur with those cases. Cf. J.C.

Wckoff & Assoc. v. Standard FireIns. Co., Nos. 89-1773/1822/ 1823 (6th Gr.

June 20, 1991) (no claimof error raisedwithrespect tojuryinstruction
that the el ements of fraud include afindingthat "the representati on was
[ known to be] falseat thetineit was made, or that it was nmade reckl essly

wi t hout any know edge of its truth"); Lanzav. Drexel &Co., 479 F. 2d 1277,

1305 (2d Gr. 1973) ("reckless disregard for the truth" may constitute "the
equi val ent of know edge" for purposes of SEC Rule 10b-5).

The governnment all eged that Ms. Sunpter shoul d be denied a
di schar ge under this secti on because she fal sely stated on Schedul e B-1 t hat
t he val ue of her hone was $96, 000 and on Schedul e B-2 t hat t he val ue of her
househol d goods, supplies and furni shings was $500. |n general, a statenent
regardi ng t he val ue of property reflects nothing nore thanthe declarant's
personal opinion and, as such, woul d not support afindingof fraud. Inre

Bowen, 58 F. Supp. 286, 295 (E. D. Pa. 1944); I n re Pascucci, 90 B.R 438,

444, 17 B.C.D. 1212 (Bankr. C.D. Cal. 1988); W sconsin Engi neering v.

Fi sher, 466 N. E. 2d 745, 756 (I nd. App. 1984). But this rul e presupposes
t hat such a statenent does in fact represent the declarant’'s opinion. If
Ms. Sunpter didnot genui nely believethat the property in question was
wort h what she clainedit was worth, then she m srepresented her opi ni on.

Sinceacritical issueinthe context of a 8727(a)(4)(A) actionis the

debtor's honesty, see Tully, 818 F. 2d at 110; Inre Krich, 97 B.R 919, 923-
24 (Bankr. N.D. I'll. 1988), such a m srepresentation could constitute

12



grounds for deni al of her di scharge, evenif the esti mate of val ue whi ch
purports to be her opinion should prove to be accurate.

To establishthe falsity of the statenent about the val ue of the
home, and that Ms. Sunpter didnot truly believe thelowval ue stated on
Schedul e B-1, the governnment showed t hat on Novenber 28, 1989, t he Sunpters
si gned and subsequently filed areaffirmation agreenment with G eat Lakes
Bancorp (Exhibit 24), wherein they agreed to repay the $133, 066. 75
out st andi ng bal ance due on their home nortgage. In the agreenent, the
Sunpters stated: "Debtors are of the opinion that the value of said
coll ateral tothemis equal to the principal bal ance hereinreaffirnmed.”

Wth respect tothe househol ditens, the governnment showed t hat
on August 16, 1989, only 42 days before they fil ed bankruptcy, the Sunpters
submttedtothe I RS a si gned Form433A (Col | ection I nformati on St at enent
for Individuals, Exhibit 3), inconnectionwiththeir offer in conprom se.

This formstated that the "current market val ue" of the Sunpters' "personal
property furniture" was $13, 000.

Al t hough not specifically allegedinthe conplaint, the proofs
di scl osed ot her apparent m sstatenents by Ms. Sunpter. Schedul e B-2(f),
for exanple, didnot include a 1986 Subar u aut onobi |l e whi ch t he Sunpters
listed as their property in Exhibit 3 and in Exhibit 4 (Statenent of
Fi nanci al Condition and O her I nformation - Form433, signed and subm tted

tothe IRSon May 6, 1988, al soin connectionw ththe Sunpters’' offer in

conprom se). The car was valued in Exhibit 3 at $3,000 and i n Exhi bit 4 at

13



$3, 500.

The proofs al so reveal ed an apparent m sstatenment in either
Schedul e A-2 or the Sunpters' statenent of financial affairs. On Exhibit
3, the Sunpters toldthe IRSthat their househol d goods were encunber ed by
alieninfavor of theJ.L. & Shaundra Sunpter Trust, atrust the Sunpters
set up for their childrenon May 1, 1979. (Exhibit 5). This lien was not
di scl osed i n Schedul e A-2, nor was any debt |isted as owedto the trust.
| f the Sunpters paid off the encunbrance after August 16, 1989 (the date
Exhi bit 3 was execut ed), but before they fil ed bankruptcy on Sept enber 27,
1989, then their negative response to question 11(a) inthe statenment of
financial affairs’ is inaccurate.

Inresponse to these all egati ons, Ms. Sunpter testifiedthat she
never read t he bankruptcy schedul es or the statenment of financial affairs
bef ore signing them Accordingto her testinony, Ms. Sunpter grewupin
afamly and society inwhichthe wife generally played a passive rol e,
particularly withrespect to financial and busi ness matters. Consi stent
wWththistraditionandcultural orientation, Ms. Sunpter testifiedthat
she signed t he docunents at the directi on of her husband, and di d not revi ew
themto verify their accuracy.

Al t hough Ms. Sunpter stated that she did not read her schedul es

That question asks the debtor to identify paynments nade on
| oans or other debts in the year prior to the filing of the
bankruptcy petition. The Sunpters' response was "Regul ar paynents in
ordi nary course of business."”

14



bef ore she signed them she did concede that she read the preprinted
| anguage above her signature declaring "under penalty of perjury” that she
had read them"and that they are true and correct to the best of [her]
know edge, information, and belief."” The next issue, then, is whether her
fal se oath--i.e., that she had read t he docunents when in fact she had not - -
is an independent basis for denial of discharge under 8727(a)(4)(A).
Inlight of Ms. Sunpter's candidtestinony, it is obviousthat
she know ngly made a f al se st at enent when she swore t hat she had read t he
docunent s before signing them Al though acloser call, | al so believe that
t he questi on of whether a debtor has in fact read her bankruptcy schedul es
is"material" for purposes of 8727(a)(4)(A). If Ms. Sunpter had signedthe
docunents truthful l y--such as by witingin adisclainmer or by striking all
or portions of the declaration--the trustee and creditors woul d have been
put on notice that thereliability of theinformation containedinthe
docunent s was suspect, and as aresult they m ght have engaged i n a hi gher
| evel of scrutinywithregardtothe debtor's financial affairs. Cf. Inre
Mascol o, 505 F. 2d 274, 277-78 (1st Cir. 1974) (Fal se statenents "are
material if pertinent tothe discovery of assets. . . . The successful
functioni ng of the bankruptcy act hi nges bot h upon t he bankrupt's veracity

and his willingness to nake a full disclosure."); lnre Mntgonery, 86 B.R

948, 957 (Bankr. N.D. Ind. 1988) ("The materiality of the fal se oath does
not require that the creditors were prejudiced by the fal se statenent, but

rat her, the question of materiality depends on whet her the fal se oat h was

15



pertinent tothe discovery of assets or past transactions.”). | therefore
regard Ms. Sunpter's fal se oath that she had read t he rel evant docunents
as a material m srepresentation.

The remnai ni ng el erent whi ch nust be sati sfi ed under 8727(a) (4) (A
i s whet her this fal se oath was made fraudulently. It is well-established
that the requisite fraudul ent i ntent "may be di scovered by i nference from

the facts." 4Collier on Bankruptcy, 1727.04. But the government has

utterly failedto point toany facts tending to showthat this fal se oath
was nade with fraudulent intent. Accordingly, | conclude that the
government did not prove that Ms. Sunpter's m srepresentation that she had
read the schedul es is actionable under 8§727(a)(4).

Turning to the ot her statenents identified by the governnent as
false, the first i ssueis whether, when she filed her petitionand ancillary
docunments, Ms. Sunpter believed: (1) that the hone was worth nore than
$96, 000; (2) that the househol d furni shings, etc. were worth nore t han $500;
(3) that she owned a Subaru; and (4) that there was a lien on the
furnishings, etc. or, alternatively, that thelienwas rel eased prior tothe
bankruptcy. The government, as plaintiff, had the burden of proving that
Ms. Sumpter falsely stated her belief.

Ms. Sunpter testifiedthat her attorney advi sed that "val ue, "
f or bankrupt cy purposes, neant what ot her peopl e woul d pay for the property
if it were for sale. She stated that she had no i dea when she fil ed

bankr upt cy what her hone or her furnishings were "worth," i nsofar as t hat

16



termneant "fair market val ue," or what ot hers woul d pay her for themif
they were for sale. She alsotestifiedthat nowthat she understands the
term"S. E.V." (the "state equal i zed val ue" of the hone), she believes her
home was "worth" $96, 000 when she fil ed bankruptcy. Under M chigan | aw, the
S. E. V. cannot exceed one-hal f of what the tax assessor believesisthefair
mar ket val ue of the property. Const. 1963, art. 9, 83.8 Sincethe S. E. V.
on her hore was $48, 000 when t he bankruptcy was filed (Exhi bit A-2), $96, 000
was written down on Schedule B-1 as its value.?®

Ms. Sunpter explainedthereaffirmation's val uation by pointing
out that the hone was worth the anount of the debt, $133, 066. 75, to her
husband and her because it is their home. That doesn't nean, she expl ai ned,
that it was her opinionthat its fair market valueis $133,066. 75, as she
does not knowwhat a reasonabl e purchaser woul d of fer for the hone. | ndeed,
Exhi bit 24, thereaffirmation, didstate that it was the Sunpters' opi nion
t hat the val ue of the property "to thent was equal to the principal bal ance
bei ng reaffirnmed.

The governnent did not even attenpt to prove that the hone or the

8The constitution speaks in terns of the property's "true cash

value," rather than its "fair market value." As a practical matter
the ternms are interchangeable. See Mch. Conp. Laws 8211.27(1)
(defining cash value as "the usual selling price . . . that could be

obtained for the property at private sale, and not at auction sale
except as otherwi se provided in this section, or at forced sale").

°During the pendency of the case, the tax assessment on the
house was raised to $55,000 (Exhibit A-1), and the Sunpters
subsequently anmended their Schedule B-1 to show value at $110, 000
i nstead of the original $96, 000.
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furni shi ngs were worth any nore t han what t he schedul es i ndi cated. The only
evi dence relied upon by the governnment to prove falsity is the apparently
contradi ctory statenents contained in Exhibits 3, 4 and 24. However,
Exhi bits 3 and 4 both stated that the Sunpters believed the "current market
val ue" of their honme, based on "doubl e equal i zed val ue, " was $96, 000,
al t hough Exhibit 4 also disclosed that the hone "cost" $139, 308.
The val uati on standards used in Exhibits 3 and 4 may vary from
t hose appl i cabl e t o bankruptcy cases, and so t he apparently contradictory
statenments may i n fact be expl ai nabl e. Moreover, | believe Ms. Sunpter's
expl anati on that all three exhibits were conpl eted sol el y by her husband.
It isalsoentirely plausiblethat the statenents nmade on Exhi bits 3 and 4
relative tothe househol d furnishings' value andthe alleged|lienonthem
infavor of thetrust were fal se and that the statenents inthe bankruptcy
docunments were true. See infra pp. 29-30. Thus | conclude that the
governnent failed to prove by a preponderance of the evi dence either that
t he schedul es' val uati on of the honme or the furni shings were fal se or,
assum ng Ms. Sunpter read t he schedul es bef ore she si gned t hemand knewt he
val ues she was attesting to, that she believed that the val uati ons were

untrue. 10

Ms. Sunpter also argued that, even if the home were worth
$133,066. 75 as per Exhibit 24, its m svaluation in Schedule B-1 was
not material because there would still be no equity for the estate
due to Great Lakes Bancorp's nortgage lien in that anount. See,
e.g., In re Waddle, 29 B.R 100, 103 (Bankr. WD. Ky. 1983); In re
Harris, 8 B.R 88, 7 B.C.D. 437 (Bankr. M D. Tenn. 1980). | need not
address that argunment here, although |I note that many courts have
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Wth respect tothe Subaru, Ms. Sunpter testifiedthat, although
she had been the primary driver until it was di sposed of i n Decenber, 1990,
t he car was never her property. She didn't knowif it was titledin her
husband' s nanme or i n the nanme of his professional corporation, but was
enphatic that thetitle was not i nher name. The governnent of fered no
evi dence to showthat this was untrue or that the Subaru shoul d have been
| i sted on her asset schedul es. Accordingly, the Subaru's om ssion from
Schedul e B-2 is not actionable.

Si nce she professed no know edge about transacti ons wi th her
children's trust, Ms. Sunpter had no expl anation as to why the trust was
listed on Exhibit 3 as having a lien on the furnishings or whet her the
i ndebt edness which it secured had ever been repaid. In any event, the
government failedto prove that by omtting the trust as a creditor fromthe
schedul es, Ms. Sunpter made a fal se statenent, or that Ms. Sunpter's
negati ve answer to question 11 of the statenent of financial affairs was
untrue.

To summarize, the only statenment nade by Ms. Sunpter in
connectionw ththis case that the governnent proved was fal se concer ned
whet her she had actual | y read her schedul es bef ore signing them andthe

governnment failedto establishthat that statenment was fraudul ent. The

rejected it. See, e.qg., In re Calder, 907 F.2d 953, 955 (10th Cir
1990); In re Chalik, 748 F.2d 616, 618 (11th Cir. 1984); In re
VanDenHeuvel , 125 B.R 846, 851 (Bankr. S.D. Fla. 1991); In re
Arcuri, 116 B.R 873, 881 (Bankr. S.D. N Y. 1990).
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government di d not prove that any of Ms. Sunpter's other allegedly fal se
statements were untrue. ! Evenif | were to assune the statenments were
untrue, the governnent also failedto prove either that Ms. Sunpter knew
t hat they were untrue, or that she acted with reckl ess disregard for their
accuracy.

Section 727(a)(5)

The governnment al so request ed deni al of di scharge because M s.
Sunpter "failedto explainsatisfactorily, before determ nati on of deni al
of di scharge under this paragraph, any | oss of assets or deficiency of
assetstoneet thedebtor'sliabilities.” 8727(a)(5). Its theory was that
just prior tofiling bankruptcy the Sunpters owned a Subaru and $13, 000 of
househol d f ur ni shi ngs, but when they fil ed bankruptcy t hey had no Subaru and
only $500 wort h of furni shings. Ms. Sunpter, it argued, failedto explain
sati sfactorily theloss of these assets.'? For the reasons statedinthe

di scussi on about 8727(a)(4), | conclude that Ms. Sunpter did satisfactorily

11Because the governnent failed to establish the falsity of
these statenments, | need not address the question of whether Ms.
Sunpter's failure to read the schedul es constitutes a valid defense.
| note, however, that there are cases going both ways on this issue.
Conpare In re Ward, 92 B.R 644, 647, 18 B.C.D. 634 (Bankr. WD. Pa.
1988); In re dickmn, 64 B.R 616, 617 (Bankr. S.D. Fla. 1986); In
re Gonday, 27 B.R 428, 432 (Bankr. M D. La. 1983) (defense
successfully invoked); with In re Johnson, 82 B.R 801, 806-07
(Bankr. E.D. N.C. 1988); In re Mazzola, 4 B.R 179, 183, 2 C.B.C. 2d
242 (Bankr. D. Mass. 1980) (defense rejected).

12A better argunment, not raised by the governnment, was that Ms.
Sunpt er had not properly accounted for the $90, 000 all egedly borrowed
by the Sumpters in January, 1988. See infra n. 16.
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expl ain the di screpanci es not ed.

Section 727(a)(2)

The government' s princi pal 8727 argunment i s under 8727(a) (2).
That section states:

The court shal |l grant the debtor a di scharge, unl ess- -

(2) the debtor, with intent to hinder, delay, or

defraud a creditor or an of fi cer of the estate charged
with custody of property under this title, has
transferred, renoved, destroyed, nutilated, or
conceal ed, or has permtted to be transferred,
renoved, destroyed, nutil ated, or conceal ed- -

(A) property of the debtor, w thin one year beforethe
date of the filing of the petition; or

(B) property of the estate, after the date of the
filing of the petition .

8727(a)(2). This sectionis designed "to prevent the di scharge of a debtor
who attenpts to avert coll ection of his debts by conceal i ng or ot herw se

di sposi ng of assets.” Inre Kessler, 51 B.R 895, 898 (Bankr. D. Kan.

1985).
The parties stipul ated that the Sunpters conveyed si x parcel s of real

property to their children's trust on April 23, 1988, ! and that the

13Based on the evidence produced at trial, | believe that the
properties were actually transferred on April 21, 1988. Although I
amfree to reject any stipulation which I conclude is legally or
factually incorrect, Universal Camera Corp. v. United States, 340
U.S. 474, 497 (1951); Swift & Co. v. Hocking Valley Ry. Co., 243 U. S.
281 (1917), the apparent error will have no inpact on the outcone of
this case. | will therefore assune that the transfers occurred on
April 23, and forego a discussion of the evidence suggesting that
t hey took place two days earlier.
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conveyances were all duly recorded within days thereafter. Sincethe
bankr upt cy case was fil ed nore than one year after the transfers were nade,
t he governnent tried to circunvent the one-year cut-off containedinthe
st at ut e by argui ng "conti nui ng conceal ment." This theory, which has fairly

wi despread acceptance, seelnre divier, 819 F.2d 550 (5th Gr. 1987); In

re Kauffman, 675 F. 2d 127 (7th Gr. 1981); I n re Hodge, 92 B. R 919 ( Bankr.

D. Kan. 1988); Bidl of sky, 57 B.R at 894; Inre Hazen, 37 B. R 329, 332

(Bankr. M D. Fla. 1983); 4Collier on Bankruptcy, 1727.02[2] (15th ed.

1991), holds that i f one appears to have transferred an asset, yet keeps
sone hi dden right to possess or control it, then she has conceal ed t he
asset, or aninterest init, each day that the conceal nent conti nues. |If
this theory is accepted, the fact that the properties in question were
transferred nore t han one year beforethefiling of the petitionis not
pertinent, as the conceal nent coul d conceivably | ast until or after the date
of filing.

The conti nui ng conceal nent theory i s nost commonl y appl i ed when

t he debtor continues to use the asset directly (e.qg. Qivier, Kauffman) or
has transferred the asset to a conpany or a trust over which the debt or
exerts such control astowarrant a determ nation that, inessence, the

entity is asham( e.g. Hodge, Hazen). Inthelatter type of case, liability

under 8727(a)(2) stens fromthe reasoni ng that the debtor owns an i nt er est
in the shamentity, which itself was concealed fromcreditors. The

gover nnent contended t hat by pl acing the propertiesintothetrust, the
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Sunpters "conceal ed” their retained interest in them and that that
conceal ment continues through today.

The governnent retains the burden of proof to establish the
exception; it is not for the defendant to di sprove t he factors whi ch have

| ed courts to apply the continui ng conceal nent theory. Seelnre Serafini,

113 B.R 692, 694 (D. Col 0. 1990); Inre Hooper, 39 B.R 324, 327, 11 B. C. D.

1131 (Bankr. N.D. Ohio 1984); I nre Chanbers, 36 B.R 791, 793-94 ( Bankr.

WD. Ky. 1984); Inre Ries, 22 B. R 343, 345-46 (Bankr. WD. Ws. 1982).
Incontrast to Kauffman, where the evi dence established that the debtors
continued to possess the transferred property, pay the nortgages and t ax
paynments, and to cl ai mt he appl i cabl e t ax deducti ons therefor, thereis no
evi dence that Ms. Sunpter continued to enjoy the benefits or shoul der the
burdens of owning the properties after they were transferredto the trust.
The Sunpters’ Form1040 i ndi vi dual i ncone tax return for 1988 (Exhi bit 23a)
does not show that the Sunmpters clainmed the inconme these properties
generated nor the expenses a property owner woul d have incurred.
This i s sone evidence, therefore, that Ms. Sunpter did not
conceal a hiddenretainedinterest inthe properties. Sincethe governnent
didnot call thetrustee or the fornmer trustees as w tnesses, | do not know
t he extent of Ms. Sunpter's actual influence over the trustees' judgnent.
Under these circunstances, | concl ude that the conti nui ng conceal nent
exceptionto the one-year limtation cannot be i nvoked here. Cf. Serafini,

113 B. R at 695; Hooper, 39 B.R at 327. Because t he gover nnent was unabl e
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to establish one of the el enments of the cause of action, | may not deny Ms.
Sunpt er a di scharge on account of 8727(a)(2).

Section 523(a)(1)

Final ly, the governnent cl ai med that Ms. Sunpter shoul d not be
al | owed to di scharge her obligationtothe | RS because the debt is for atax
whi ch "the debtor...willfully attenptedin any manner to evade or defeat."
8523(a)(1)(C. Accordingtothe government, Ms. Sunpter attenpted to evade
or defeat the tax by fraudul ently conveying real estateto her children's
trust before the RS could |l evy on the property. Relying on In re
Gat hwight, 102 B.R 211 (Bankr. D. O. 1989), Ms. Sunpter argued that even
al l egedly fraudulent transfers intended to thwart the governnent's
col l ection actions do not constitute an attenpt to "evade or defeat" the
tax. Wen | granted the governnent's notion for summary j udgnent agai nst
M. Sunpter, | rejected that argunment, relying on the well-reasoned opi ni on

inlnreJones, 116 B.R 810 (Bankr. D. Kan. 1990). | reject it nowas wel |.

In attenpting to establish a fraudul ent conveyance, the
governnent relied heavily onthe traditional "badges of fraud" torai se an
inference that Ms. Sunpter had the intent to defraud t he I RS when she
participatedinthe series of transfers of properties to her children's
trust. The government asserted that the evi dence established the presence
of these badges of fraud: (1) atransfer nade to a nenber of the fam|ly;
(2) atransfer nade at atinme whenalargeliability was fi xed, about to

becone fi xed, or about to be collected; (3) atransfer for little or no
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consi deration; (4) atransfer nmade when t he debt or was i nsol vent or whi ch
rendered the debtor insolvent; (5) atransfer i nwhichthe debtor retained
conceal ed control over the asset; and (6) the debtor engaged i n ot her

guestionabl e practices duringthe sanetine period. Seelnre Erdmn, 96

B.R 978, 985 (Bankr. D. N.D. 1988); Inre Peery, 40 B.R 811, 815-816, 12

B.C.D. 31 (Bankr. M D. Tenn. 1984); Inre Rubin, 12 B. R 436, 442 (Bankr.

S DNY. 1981); Farrell v. Paul us, 309 M ch. 441, 450, 15 N. W 2d 700 (1944);

Bentley v. Caille, 289 Mch. 74, 286 N.W 163 (1939).

The evi dence did establish, and | therefore find, that Ms.
Sunpt er knewt hat she and her husband were jointly i ndebtedto the I RS at
thetime they transferred the propertiestothetrust. |n August, 1987, the
Sunpt ers recei ved a noti ce of assessnment for about $150, 000 for the 1981 and
1982 tax years. They had al so previously recei ved noti ces of assessment for
about $22,000 in taxes owing from 1984 and 1985. Second noti ces of
assessnent and demands for paynent for all tax years were sent to the
Sunmpters inthe last fewdays of 1987. Afinal notice (Notice of Intention
to Levy, Exhibit 30) was nail ed to the Sunpters on April 7, 1988, and was
received by Ms. Sunpter on April 12, 1988.

I n response to t hese assessnents, the governnment al | eged t hat t he
Sunpters transferred all of their valuablereal estateto the trust in order
to defeat the IRS collectionefforts. The recipient of thetransfers,
according to the governnment, was no nore than a shell set upto receive

fraudul ent transfers such as these and was the nere alter ego of the
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Sumpters. Al though t he government di d not specifically request that I
piercetheveil of thetrust, it didaskthat | findthe trust to be just
aninstrunmentality inthe Sunpters' attenpt to evade or def eat the taxes
owed. Accordingly, a closer ook at the trust is necessary.

The Sunpters executed a trust i nstrunent (Exhibit 5) on May 1,
1979, inwhich their mnor children were naned as the beneficiaries. The
first trustee was M. Sunpter's stepfather. Subsequently, a newtrustee was
named. She was t he Sunpt ers' next-door nei ghbor; a person entirely w t hout
busi ness experi ence, her main qualificationfor thejob was that she was
i ke Ms. Sunpter's "second nother." The present trustee, alicensed
real t or whose pl ace of busi ness i s next door to M. Sunpter's |awoffice,
is also a friend of the Sunpters.

On January 11, 1988, a nortgage onthe six real estate parcels
was execut ed by the Sunpters in favor of the trust (Exhibit 6); it was
recorded at t he Cheboygan County Regi ster of Deeds t he sane day at Li ber 486
pages 593 and 594. Thi s nortgage was giventothetrust to secure a $90, 000
|l oan fromthe trust to the Sunpters, for which the Sunpters executed a
prom ssory note payabl e to the trust and dat ed January 11, 1988 ( Exhi bi t
25). On April 23, 1988, the Sunpters deeded the six properties tothe

trust. 1

1Five of the six properties were conveyed by quitclaimdeeds
signed by the Sunpters in April, 1988 (Exhibits 7 and 8). The ot her
property was conveyed by means of the trust itself, which contained a
provi sion transferring "the property described in the schedul ed
annexed" to the trust. Although the trust was executed in 1979, the
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The I RS' second notices were sent at the end of Decenber, 1987.
The $90, 000 "l oan, " secured by nortgages on all of the Sunpters' val uabl e
properties, foll owed about two weeks | ater. The Final Notice (Exhi bit 30),
whi ch Ms. Sunpter received on April 12, 1988, advi sed the Sunpters that the
|RSintendedto |l evy upontheir property withinamtter of days. I|ndeed,
on April 21, 1988, the | RS agent i n charge of the case prepared and si gned
a Notice of Federal Tax Lien, Exhibit 22. Unfortunately for the government,
t he Notice of Lien was not recorded until May 3, 1988. By then, of course,
t he Sunpters had al ready transferred all of their val uabl e assetstotheir
children's trust and, nore i nportantly, recorded t he conveyances. *® |
concl ude t hat by proving t hese events, the governnment has est abl i shed two
of the traditional badges of fraud: (1) a transaction between famly
menbers; and (2) a suspicious chronology and tim ng of events.

The government al so argued that the transfers were w thout
consideration. Ms. Sunpter testifiedthat the properties were conveyedto

the trust in paynent of the i ndebt edness secured by the nortgages--in

property description was not annexed and, therefore, the transfer was
not effective until April of 1988.

15Si nce a transfer of real property in Mchigan is of course
valid as between the grantor and grantee even w thout recording,
lrvine v. Irvine, 337 Mch. 344, 60 N.W2d 298 (1953); Turner V.
Peopl es State Bank, 249 Mch. 438, 450, 229 NW 1 (1941), the real
purpose for recording a deed or nortgage is to insulate the transfer
fromthe clainms of the grantor's creditors. Mch. Conp. Laws
88600. 6051, 565.29; WlIllians v. Dean, 356 Mch. 426, 433, 97 N.W2d
42 (1959). Thus there was an obvious notive for the Sunmpters to
"beat the IRS" to the Register of Deeds.
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essence, deeds inlieuof foreclosure. Exhibits 27 and 28, the trust's bank
statenents, corroborate that the trust di sbursed $90, 000 on or about January
12, 1988, approxi mati ng t he date on whi ch t he Sunpt ers si gned a prom ssory
note i nthe same anount i n favor of the trust and t he date they executed t he
nort gages.

The evi dence thus tends to showt hat t he January, 1988 nort gages
were giveninreturn for aval uabl e consi derati on. The adequacy of t hat
considerationis established by Exhibit B, the tax assessnents for the
properties inquestion. These showed that the tax assessors, at | east,
bel i eved that the properties were coll ectively worth $120,400. Ms. Sunpter
testifiedthat some of these properties were encunbered by prior liens, so
t hat the Sunpters' aggregate equity inthe properti es was about $90, 000.
The record contains no evidence in rebuttal.

The second set of transfers occurred on April 23, 1988, when t he
Sunpt ers deeded t he propertiesinfeesinpletothetrust. The governnent
al | eged that these transfers were wi thout considerati on. However, rel ease
froman i ndebt edness may be sufficient considerationto shieldaconveyance

fromattack as fraudul ent. G and Rapi ds Nat'l Bank v. Ford, 143 M ch. 402,

107 N.W 76 (1906). Exhibit 9, the discharge of the trust's nortgages,
executed on April 23, 1988 and recorded three days | ater, together with the
uncont ested testinony of Ms. Sunpter, establishthat the properties were
conveyed outri ght only as paynent of the debt tothetrust. If the January

and April transactions are col |l apsedintoone, it becones cl ear that the
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Sumpters ineffect "sold" their real estatetothetrust in January for
$90, 000, afair price. Solongas thetrust paidthe Sunpters $90, 000, as
| sofind, the conveyances were for a valid consideration. Therefore, that
badge of fraud is not present here.

The gover nment ar gued t hat t he Sunpt ers were i nsol vent when t hey
transferredthe properties. This badge of fraud was establ i shed by Exhi bi t
4, the personal financial statenent submtted by the Sunpterstothe | RSon
May 6, 1988.

Finally, the governnent relied on the irregularity of the
transacti ons and ot her unusual surroundi ng ci rcunstances as an i ndependent
badge of fraud. The mainirregularity, the governnment nai ntai ned, was t he
illegality of the trust's $90,000 |oan to the Sunpters. The trust
explicitly prohibited the trustee from maki ng "l oans, directly or
indirectly, tothe Settlor." Neverthel ess, the Sunpters, who seem ngly
control |l ed the nom nal | y i ndependent trustees, caused the trust toloanthem
$90, 000.

VWhat was the i npetus for this clearly inproper conduct? The
governnment urged me to findthat the Sunpters caused the | oan t o be made
merely to cover the fraudul ent transfer of their propertiestothe benefit
of their children. It pointedtothe fact that Ms. Sunpter was unableto
trace the proceeds of the "l oan."” All she was able to say, and wi t hout
corroboration at that, was that she t hought $40, 000 of t he $90, 000 bor r owed

was paidto a bank i n satisfaction of aloan, that $12, 000 went to Laura
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Arnold, alsotorepay al oan, and that the rest ($38, 000) was paidto her
husband' s prof essi onal corporation.® Ms. Sunpter of fered no expl anati on
as to why t he Sunpt ers nade paynents to t he bank and Ms. Arnol d despite the
fact that, according to Ms. Sunpter's own testinony, the underlying
obligations were i ncurred by M. Sunpter's professional corporation.
Mor eover, Ms. Sunpter knewof no i nmedi at e need to repay t he bank or Ms.
Arnold in January, 1988.

Whenever the P.C. apparently needed noney, it borrowed it
directly fromthe trust. Exhibit 25 shows twoloanstothe P.C, totalling
$80, 000, before the January, 1988 | oanto the Sunpters, and anot her ten
loans tothe P.C. after the January, 1988 | oanto t he Sunpters, aggregating
$177,900. What earthly need did the P.C. have for another $38,000 in
January, 19887 No expl anation was offered.

Evenif the P. C. needed t he $38, 000 recei ved i n January, 1988,

why didn't it borrowthe noney directly fromthe trust, as it had done

The governnment m ght better have argued 8727(a)(5) as to these
| oan proceeds. As noted by the court inIn re Ridley, 115 B.R 731,
737, 24 C. B.C. 2d 163 (Bankr. D. Mass. 1990) (citations omtted),

A satisfactory explanation of dim nution of
avai l abl e assets nust consist of nore than
vague or indefinite references, evidence or
expl anati ons, or an uncorroborated hodgepodge
of financial transactions . . . . Therefore,
di scharge will be denied where the debtor makes
only a vague evidentiary show ng that the

m ssing assets involved have been used to pay
unspecified creditors, or where the debtor
fails to provide corroborative docunentary
evidence to confirm his explanation.
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before and after? Since the Sunpters recei ved no i ndi vi dual benefit from
the trust's I oan, ! the only purpose for designating themas the | oan
reci pients was to all owthe Sunpters to encunber the property tothe trust,
andultimately totransfer it out of their estateentirely. Andthe only
reason they had for doingthiswas tostymethe | RS effortstocollect the
out st andi ng t axes.

O her anonal i es abound. The Sunpters' 1988 federal i ncone tax
return (Exhi bit 23a), Schedul e E, reports norental i ncone what soever and
no rental expenses in 1988 even t hough t hey asserted that t hey owned t he
propertiestransferredtothetrust until late April of that year. Ms.
Sunpt er had no expl anation for this fact. Furthernore, the return does not
report any gainor loss from(or for that matter, the very fact of) the real
estate transfers. M. Sunpter's W2 (Wage and Tax St at ement) di scl oses t hat
he earned $37, 500 fromhis P.C. in 1988. Yet Ms. Sunpter saidthat they
had no personal checki ng account and coul d not expl ain howthey paidtheir
normal |iving expenses. Ms. Sunpter testifiedthat she believedthat the
| and and bui | di ng fromwhi ch M. Sunpter operated his | awpracti ce had been
deeded to the trust many years ago. Aside fromthat (unproven) all egati on,
however, she coul d of fer no expl anati on of howthe trust was able to acquire

hundr eds of thousands of dollars of wealth.'® The gover nment persuasively

"The $40, 000 | oan repaynent to the bank renmoved a lien on
properties subsequently transferred to the trust.

8As of May 6, 1988, according to Exhibit 4, the Sunpters'
St atenent of Financial Condition and Other |Information, which they

31



argued that thereis aninference that the Sunpters usedthe trust as a
conduit; that is, they put their own inconme into the trust and then
"borrowed"” it back as needed.

| notedin connectionwththe "continui ng conceal nent" exception
totheone-year limtationin 8727(a)(2) that there was no evi dence that the
Sunpters received the rental inconme fromthe propertiestransferredtothe
trust after the date of transfer. But thereis also no proof that the trust
received that i ncone. Ms. Sunpter couldnot identifyinthetrust's bank
st at enent s any deposits subsequent tothe April 23, 1988 date of transfer
corresponding to rental recei pts or any checks or w t hdrawal s correspondi ng
to paynments for nortgage, |and contract, property tax or mai ntenance
relating to the transferred properties.

Finally, as discussed earlier, Ms. Sunpter's statenent of
financial affairs di scl oses no paynent tothe trust to di sencunber the
Sunpt ers' househol d furnishings, nor does Schedul e A-2 disclose the
continued exi stence of alienonthe furnishings. Yet Exhibit 3, another
docunent submtted to the I RS and si gned by Ms. Sunpter under penal ties of
perjury, indicates that as of August 16, 1989, only 42 days pre-petition,
the trust had a $13,000 lien on the househol d goods.

Because t here was no proni ssory not e produced evi denci ng a debt of the
Sunmpt ers to the trust other than the January 11, 1988 note for $90, 000,

find that no such $13, 000 | i en on t he househol d goods ever exi sted. Thus,
| findthat the schedul es and statenent of financial affairs were correct,

and that Mrs. Sunpter lied to the IRS about this fictitious encunbranc

si gned under penalties of perjury and subnmtted to the IRS, the trust
had a val ue of $190, 000.
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"Al t hough ' badges of fraud' are not concl usive and are nore or
| ess strong or weak according to their nature and t he nunber occurringin
t he sanme case, 'a concurrence of several badges will al ways make out a

strongcase.'" United States v. Leggett, 292 F. 2d 423, 427 (6th Cir.),

cert. denied, 368 U S. 914 (1961) (quotingBentley v. Caille, 289 M ch. at

78). If even one badge of fraud exi sts, the burden of proof may shift to

t he defendant. Erdman, supra; Inre Butler, 38 B. R 884, 888 (Bankr. D.

Kan. 1984); Inre Loeber, 12 B.R 669, 675, 4 C.B.C. 2d 448 (Bankr. D. N.J.

1981). Inthis case, several badges have been proven. Consequently, the
burden shiftedto Ms. Sunpter to dispel theinference of fraud. | concl ude
that she failed to nmeet this burden.

The inpression remains, therefore, that the Sunpters
intentionally transferred their valuabl e real estate into atrust whichthey
controlled at atime whenthey were insolvent for the purpose of evadi ngthe
IRS attenptstocollect atax. Accordingly, I conclude that the governnment
has proven a cause of action agai nst Ms. Sunpter under 8523(a)(1)(C and
thereforethat theliabilities owedto the | RS shoul d be excepted fromthe
di scharge i ssued in this case under 8727(a). Ajudgnment tothis effect has

been entered contenporaneously herewth.

Dat ed: Septenber 3, 1991.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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